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THE TEN STEPS TO PROBATE


AND HOW TO OUTWIT THEM!

PROBATE


Probate administration (from the Latin “probare” or “to prove”) is the judicial process whereby a decedent's individually owned property is legally transferred to the person or persons entitled to the property. 


Decades ago Probate meant the court procedure by which a Will is proved to be valid or invalid.


OKLAHOMA PROBATE LAW and PROCEDURE

Title 58 of the Oklahoma Statutes provides the rules and procedure for probating a deceased individual’s property.  Following is a brief outline of the probate process. 



FIRST: Determine if the decedent died leaving property solely in Decedent’s name; i.e., not in joint tenancy with right of survivorship, not life insurance, retirement benefits (IRA, 401(k), etc.), bank accounts, a trust or other assets with a designated beneficiary.



SECOND: Determine whether Decedent left a valid Will (testate) or died without a valid Will (intestate). 



THIRD:   Petition the District Court to appoint a personal representative ("PR") (formerly called "Executor") AND if the decedent left a Will, the admission of the Will to probate.  The Court will set the matter on its docket (within 30 days, usually 3 weeks) and the Petitioner must provide notice of the hearing to ALL heirs of the decedent whether the decedent had a Will or not. 



FOURTH:  At the hearing, the Will (if valid) is admitted to probate.  The Court appoints the PR nominated in the Will as the PR.  If there is no Will, the Court appoints the person entitled to be appointed PR pursuant to Oklahoma State Law;  usually the surviving spouse or an adult child.  The appointment of PR is evidenced by a document called Letters Testamentary or Letters of Administration ("Letters") for a testate or intestate probate, respectively.



FIFTH:  After Letters have been issued, the PR must, at least: 



•
File and publish Notice to Creditors


•
Mail Notice to Creditors to all reasonably known creditors



•
Not pay creditors of the estate without court authorization



•
File an Inventory of the estate with the court



•
Pay valid creditor claims after court approval



•
File an Oklahoma Estate Tax Return


•
File a Federal Estate Tax Return (if applicable)



•
Preserve and invest the estate during administration 



•
File annual accountings, if applicable. 



SIXTH:  Once all valid creditor claims have been paid and the estate tax returns have been accepted and releases obtained (3 months minimum), the PR must file a Final Account, unless waived, and file a Petition for Final Decree of Distribution.  The court will place the Petition for Final Decree of Distribution on its docket (approximately 4 weeks).



SEVENTH:  After filing the Petition for Final Decree of Distribution, all beneficiaries of the estate must be given notice of the Petition for Final Decree of Distribution and the date, place and time the Court will hear the PR's Petition. 



EIGHTH:  At the final hearing, unless there is an objection, the Court will approve the Petition and order the distribution of the estate to the beneficiaries, as determined by the Will (testate) or by Oklahoma State law (intestate).  To see who would benefit in an intestate estate, see the October 1996 issue of the Riseling Report. 



NINTH: When distributing the probate estate to the beneficiaries, the PR receives a receipt from each beneficiary acknowledging receipt of their inheritance. 



TENTH:  After the PR receives all receipts, the PR requests the court to discharge the PR, at which time probate is complete. 


IF YOU WANT YOUR CLIENTS TO AVOID THE FOREGOING


PROCESS — USE A REVOCABLE TRUST!
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